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The Chinese Patent Law as amended was published on December 27, 2008 after 
being approved by the Legislature-Chinese National People’s Congress. The Law 
has taken effect as of October 1, 2009 whereas the Implementing Rules are still 
pending.

To help the Chinese judges better understand the changes and the principles 
included in the Law and courts better hear patent infringement cases, the Chinese 
Supreme Court made and published an Interpretation on December 28, 2009 for 
the courts nationwide to follow, which took effect already from January 1, 2010.

In addition to the Interpretation published in 2001, the Chinese Supreme Court 
further provided and clarified in this Interpretation how to determine the scope of 
protection of a patent, which will impact the future hearings by the Chinese 
courts in patent litigations. For example, the Chinese Supreme Court for the first 
time made clear that the dictionaries, school textbooks and other public-known 
documentation can be used in claims construction in hearing patent infringement 
cases.

What’s more, the Interpretation also provides that the technical features disclosed 
in the claims defined by function or effect, the content of which shall be 
determined by the people’s court according to the specific and equivalent 
example(s) embodying the said function or effect disclosed in the description and 
its drawings.

The English versions of the Interpretation, the Transitional Measures on 
Implementation of the Amended Patent Law and Notice of the SIPO Relating to 
Implementation of the Amended Patent Law below are provided by Panawell & 
Partners to its clients and the attorneys abroad it is working with to understand, 
which however are not official. Panawell & Partners welcome any questions and 
are ready for any discussions concerning the said Interpretation and Transitional 
Measures.
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Interpretation of the Supreme People’s Court on 
Issues Relating to Law Application in Hearing 
Patent Infringement Cases
“Interpretation of the Supreme People’s Court on Issues Relating 
to Law Application in Hearing Patent Infringement Cases”, 
approved on Dec.21, 2009 by the Judicial Commission of the 
Supreme People’s Court at its 1480th Session, is announced to be 
taking effect as of Jan. 1, 2010.
　　 
Dec. 28, 2009

This Interpretation is made under the Patent Law, the Civil Proce-
dure Law and the like of the PRC by taking into account of the 
judicial practice to correctly hear patent infringement cases.
　　 
Article 1  The people’s court shall determine the scope of protec-
tion of a patent under Article 59(1) of the Patent Law per the 
claim(s) alleged by the patent holder. It shall be allowed by the 
people’s court when a patent holder change the claim(s) alleged 
before the conclusion of the debates at the court of first instance.
　　 
When a patent holder alleges that the scope of protection of a 
patent be determined by a dependant claim, the people’s court 
shall make the determination by the additional features of the 
dependant claim and the features of the claim(s) cited by the 
dependant claim(s).
　 
Article 2  The people’s court shall determine the content of claims 
provided in Article 59(1) of the Patent Law according to what is 
disclosed in the claims together with the understanding about the 
claims by a person skilled in the art after the reading of the 
description and drawings.
　　 
Article 3  Claim constructions shall be made by the people’s court 
by using the description and its drawings, the claims related and 
the prosecution history. If the terms in the claims are particularly 
defined in the description, such definition shall be used.
　　 
Where the meaning of the claims still cannot be found out by the 
means of the above, interpretation can be made by using the 
dictionaries, school textbooks and other public-known documen-
tation as well as the usual understanding of the person skilled in 
the art.
　 
Article 4  For the technical features disclosed in the claims 
defined by function or effect, the content of which shall be deter-
mined by the people’s court according to the specific and equiva-
lent example(s) embodying the said function or effect disclosed in 
the description and its drawings. 

For those technical solutions only disclosed in the description or 
drawings but not in the claims, the introduction of which by the 
patent holder into the scope of protection in patent infringement 
cases shall not be upheld by the people’s court.
　　 
Article 6  It shall not be upheld by the people’s court if a patent 
holder claims back into the scope of protection in patent infringe-
ment cases those technical solutions already given up by a patent 
applicant or holder through amending the claims, description or 
providing observation during the examination or in invalidation 
proceeding.
　　 
Article 7  To judge whether an accused technical solution falls 
within a patent, the people’s court shall examine all the technical 
features disclosed in the claims alleged by the patent holder.
　　 
Where the accused technical solution contains all the technical 
features or their equivalents disclosed in the claim(s) of a patent, 
the accused solution shall be judged by the people’s court falling 
within the patent. 

If compared with all the technical features disclosed in the 
claim(s) of a patent, one or more technical features are omitted or 
one or more technical features are neither identical nor equivalent 
in the accused technical solution, it shall be judged by the 
people’s court that the accused solution does not fall within the 
patent. 
　 
Article 8  Where an accused design identical with or similar to a 
patented design is used on the products of the same or similar 
kind, it shall be judged by the people’s court that the accused 
design falls within the scope of protection of the design patent 
under Article 59(2) of the Patent Law.
　 
Article 9  The people’s court shall determine if a product is of the 
same or similar kind by its use of the product embodying the 
design. The use of a product can be ascertained by the brief 
description of the design, international classification and the 
function of the product as well as other factors including the exact 
situation the product is sold and used.
　 
Article 10  To judge whether or not two designs are identical or 
similar, the people’s court shall make the judgment on the basis of 
the standard of knowledge and understanding of the general con-
sumers of the design patented products.  
　 
Article 11  To find out whether or not two designs are identical or 
similar, a comprehensive judgment shall be made by the people’s 
court from the overall visual effects of the designs according to 
the features of the patented design and the accused. It shall not be 
considered if the features of the design are primarily decided by 
technical function and by the material used and the inner structure 
that does not impact the overall visual effect. 
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Generally the following factors will impact the overall visual 
effect of a design more:
　　 
The parts or positions of the product that can be directly noticed 
or observed in regular use;　 
The features of a design patent distinguishing from the prior 
ones;
　　 
It shall be determined identical by the people’s court if an 
accused design does not differ visually in whole from the pat-
ented design, and similar if the accused design does not materi-
ally differ visually in whole from the patent design.
　　 
Article 12  It shall be determined by the people’s court an act of 
use under Article 11 of the Patent Law if the infringing product 
of a patent for invention or utility model is used as a component 
to manufacture another product, and an act of sale under Article 
11 of the Patent Law if it is used as a component to sell another 
one.
　　 
It shall be determined by the people’s court an act of sale under 
Article 11 of the Patent Law if the infringing product of a patent 
for design is used as a component to manufacture and sell 
another product, excluding that the infringing product of a pat-
ented design is technically functional only.　　 

If the infringers in the preceding two paragraphs work together 
or contribute differently to the manufacture or sale, they shall be 
judged contributory infringement.
　　 
Article 13  The original product obtained by the use of a pat-
ented process shall be determined by the people’s court the 
products directly obtained from the patented process under 
Article 11 of the Patent Law.
　 
The acts of further processing the original products mentioned 
above for the follow-up products shall be determined by the 
people’s court as obtaining the products directly from the pat-
ented process under Article 11 of the Patent Law.

Article 14  Where all the technical features accused falling 
within a patent are identical or substantially identical with those 
correspondingly contained in a prior art, it shall be determined 
by the people’s court that the accused technical solution belongs 
to the prior art under Article 26 of the Patent Law.
　　 
If an accused design is identical or substantially identical with a 
prior design, it shall be determined by the people’s court that the 
accused design belongs to the prior design under Article 26 of 
the Patent Law.

Article 15  The defense of an accused infringer priorly using the 
technology or design illegally obtained shall not be upheld by the 
people’s court.
　　 
Either of the following shall be determined by the people’s court 
as having made necessary preparations ready for making or using 
under Article 69(2) of the Patent Law:

　　 (i) The substantial technical drawings or processing docu-
ments necessary for carrying out the invention have already been 
completed; 
　　 (ii) The substantial equipments or raw materials necessary 
for carrying out the invention have already been manufactured or 
purchased.
　　 
“Within the original scope” in Article 69(2) of the Patent Law 
includes that prior to the filing date of a patent, the production 
scale is already in place or that may be achieved by the use of the 
manufacturing equipment available or per the preparation already 
made. 
　 
If a prior user, after the filing date of a patent, transfers or licenses 
to a third party the technology or design already having been 
carried out or made ready for carrying out, it shall not be upheld 
by the people’s court if the accused party defends and contends 
that its use of the technology or design belongs to continued use 
within the original scope, unless the said technology or design is 
transferred or inherited together with the original company. 
　 
Article 16  At the time of determining the profit the infringer 
obtained by the people’s court under Article 65(1), it shall be 
limited to the profit the infringer earned by its infringement, and 
that generated by other rights shall be reasonably deducted.
　 
Where the infringing product is a component of a patented product 
for invention or utility model, the amount of damages shall be 
reasonably determined and awarded by the people’s court per the 
value of the said component and the profit it contributes to that of 
the finished product and other factors.
  
Where the infringing product of a design patent is a packing, the 
amount of damages shall be reasonably determined and awarded 
by the people’s court per the value of the said packing and the 
profit it contributes to that of the packed product and other factors.
　　 
Article 17  Where a product or the technical solution for making a 
product is known to the public domestic and abroad before the 
filing date of a patent, it shall be determined by the people’s court 
not a new product under Article 61(1) of the Patent Law.
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Article 18  After a patent holder sends a warning of patent 
infringement to a third party, the party warned or other inter-
ested party may exhort in writing the patent holder to take legal 
action. If within one month from the date of receiving the letter 
of exhortation or within two months from the date the letter is 
sent, the patent holder neither withdraws its warning nor 
litigates in court, and the party warned or other interested party 
accordingly sues in court for a declaratory judgment of non-
infringement, the suit shall be accepted by the court. 
 
Article 19  If an accused patent infringement takes place prior 
to Oct. 1, 2009, the Patent Law before amended shall apply; 
while for those taking place after Oct. 1, 2009, the Patent Law 
amended will apply.
　 
If an accused patent infringement takes place before Oct. 1, 
2009 whereas lasts after Oct. 1, 2009, the Patent Law amended 
shall apply and the amount of damages shall be determined by 
the court accordingly, subject to that the damages shall be 
awarded under both the Patent Law before amended or after the 
amendment.
  　　 
Article 20  In case of any discrepancies in the Interpretation 
and those published before by this Court, this Interpretation 
shall prevail.

Transitional Measures on Implementation of 
the Amended Patent Law (No. 53)

The Transitional Measures on Implementation of the amended 
Patent Law, approved by the meeting of the State Intellectual 
Property Office (SIPO) of the People’s Republic of China, are 
hereby promulgated and shall come into force as of October 1, 
2009. 
 
Commissioner  Tian Lipu 
 
September 29, 2009 
 
 
Article 1  These Measures are made in accordance with the 
provisions of Article 84 of the Legislation Law of the People’s 
Republic of China to secure the implementation of the Decision 
of the Standing Committee of the National People’s Congress 
on Amending the Patent Law of the People’s Republic of 
China.
 

Article 2  The provisions of the former Patent Law will apply to 
any patent application filed before October 1, 2009 and the patent 
rights granted on the basis of the application; The provisions of 
the amended Patent Law will apply to any patent application filed 
on or after October 1, 2009 and the patent right granted on the 
basis of the application applications, except as otherwise pro-
vided in the following articles of these Measures for the patent 
application filed before October 1, 2009 and the patent right 
granted on the basis of the application. 
 
The date of filing as referred to in the preceding paragraph shall 
be construed in accordance with the applicable provisions of the 
Rules for the Implementing Regulations of the Patent law. 
 
Article 3  Where any application for implementing a compulsory 
license of a patent is filed on or after October 1, 2009, the provi-
sions of Chapter 6 of the amended Patent Law will apply. 
 
Article 4  Where the administrative authority for patent affairs 
deals with any suspected patent infringement taken place on or 
after October 1, 2009, the provisions of Articles 11, 62, 69 and 70 
of the amended Patent Law will apply. 
 
Article 5  Where the administrative authority for patent affairs 
investigates and handles any suspected passing-off of a patent of 
another person, the provisions of Articles 63 and 64 of the 
amended Patent Law will apply. 
 
Article 6  Where any patentee affixes a patent marking on or after 
October 1, 2009, the provisions of Article 17 of the amended 
Patent Law shall be applied. 

Article 7  Where any foreigner, foreign business or other foreign 
organization not having habitual residence or business place in 
China entrusts or changes a patent agency on or after October 1, 
2009, the provisions of Article 19 of the amended Patent Law 
will apply. 
 
Article 8  These Measures shall come into force as of October 1, 
2009.
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Notice Relating to Implementation of the 
Amended Patent Law

The State Intellectual Property Office 
September 29, 2009

In order to implement the amended Patent Law, the matters 
relating to the patent applications filed on and after October 1, 
2009 and others is hereby notified as follows: 

1. Where the same patent applicant files an application for 
both a utility model patent and an invention patent for the 
same invention on the same day, the applicant shall, at the time 
of filing the application, fill out the Statement for Application 
of Both a Utility Model Patent and an Invention Patent on the 
Same Day as required by the SIPO to state that another patent 
has been applied for the same invention. 

2. Where any entity or individual intends to file an application 
in a foreign country for a patent for invention or utility model 
made in China, it or he shall first ask the SIPO to conduct 
confidentiality examination and fill out the Request for 
Confidentiality Examination for Filing a Patent Application in 
a Foreign Country as required by the SIPO. 

3. Where an applicant files a patent application for an 
invention completed depending on the genetic resource, the 
applicant shall fill out the Registration Form for Disclosure of 
Sources of Genetic Resources to state the direct source and 
original source of the genetic resource. Where the original 
source thereof cannot be made clear, the grounds shall be 
provided.

4. Where an applicant files an application for design, the 
applicant shall submit a brief description of such design, 
otherwise, the application will not be accepted; in making the 
brief description of a design, the Precautions for Brief 
Description of Designs released on October, 2009 may be 
taken as reference. 

5. The SIPO will only make patent assessment reports for utility 
model patent or design patent of which the date of filing are on 
and after October 1, 2009 (meaning the priority date where 
priority is claimed), and will only make search reports for utility 
model patents of which the date of filing are before October 1, 
2009 (meaning the priority date where priority is claimed). 

6. For any new application involving what are provided above in 
Articles 1, 2 and 3 and the Request for Patent Assessment 
Report, the Request for Confidentiality Examination for Filing a 
Patent Application in a Foreign Country and the Registration 
form for Disclosure of Sources of Genetic Resources, the 
applicant shall deliver or send the said directly to the Patent 
Service Division of the SIPO in papers, and the electronic 
application systems of the various patent service divisions and 
that under the SIPO are temporarily unavailable for receiving the 
foregoing applications and patent documents. 
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